
 
 
 

 

General Terms and Conditions of 
Sales and Performance of Betek 

GmbH & Co. KG 
 
(as of August 2026) 

1 Scope of Application 

1.1 All - including future - offers, deliveries and 

other services by us, Betek GmbH & Co. KG, 

for customers listed in para. 1.4 are exclu-

sively based on these General Terms and 

Conditions of Sale and Performance. 

1.2 Deviating terms and conditions of the cus-

tomer or terms and conditions of the cus-

tomer not included in these General Terms 

and Conditions of Sale and Performance 

shall not be recognised unless we have ex-

pressly agreed to their validity in text form. 

Counter-confirmations by the customer with 

reference to his terms and conditions of busi-

ness or purchase are hereby rejected. 

1.3 If provisions deviating from individual condi-

tions of these General Terms and Conditions 

of Sale and Performance are agreed be-

tween us and the customer, the validity of the 

remaining provisions of these General 

Terms and Conditions of Sale and Perfor-

mance shall not be affected thereby. 

1.4 These General Terms and Conditions of 

Sale and Performance shall only apply to 

customers who, at the time of conclusion of 

the contract, are acting in the exercise of 

their commercial or independent profes-

sional activity (entrepreneurs pursuant to 

§ 14 BGB) as well as to legal entities under 

public law or a special fund under public law. 
 

2 Conclusion of Contract, Custom-made 

Products, Content of the Contract 

2.1 Our offer is non-binding. 

2.2 The customer is bound to an order for a fort-

night after we received the order. 

2.3 Subject to para. 2.4 the contract shall be 

concluded with our order confirmation in text 

form (e.g. e-mail or in writing, but no social 

media or text messages) or with the fulfil-

ment of the order, whichever occurs first. 

Tacit acceptance of the order is excluded. 

2.4 When ordering deliveries of goods that are 

created or adapted according to specific cus-

tomer requirements (“Custom-made Prod-

ucts”), or if something else is expressly 

agreed with the customer, the contract is 

concluded when the customer accepts our 

order confirmation - even tacitly. When or-

dering Custom-made Products, it may not be 

possible to produce the exact quantity for 

production reasons. Therefore, delivery of up 

to 10% above or below the ordered quantity 

is permissible as is customary in the industry. 

The customer shall always pay for the quan-

tity actually delivered.  

2.5 We reserve the right to make changes and 

errors with regard to the illustrations and 

drawings concerning our goods in brochures, 

advertising material and price lists as well as 

the data contained therein, e.g. concerning 

material, dimensions, form, unless they are 

expressly designated as binding. 

2.6 Our obligation shall be determined by the 

agreement in text form on the quality of the 

goods, if any. Public statements made by an-

other manufacturer of a product sold by us 

under its brand or statements made by other 

third parties (e.g. advertising statements) do 

not define our obligations. 

2.7 We do not grant the customer any guaran-

tees upon conclusion of the contract unless 

this is expressly agreed individually and in 

writing. 
 

3 Technical Application Instructions,  

Information on Product Properties 

3.1 Technical application instructions, pro-

cessing instructions, advice and recommen-

dations which we give verbally and in writing 

to support the customer or processor are 

made in accordance with our respective 

state of knowledge at that time. They are 

non-binding and do not establish any con-

tractual rights or ancillary obligations arising 

from the purchase contract, unless expressly 

agreed otherwise. Our information and rec-

ommendations shall in no case release cus-

tomers and processors from the obligation to 

satisfy themselves as to the suitability of our 

products for the respective purpose. 



 
 
 

 

3.2 Information about product characteristics 

does not constitute the assumption of a guar-

antee of quality or durability unless it is ex-

pressly designated as such or agreed as 

such in an individual contract. 

3.3 Only those properties that are defined in the 

specification or drawing or otherwise the pa-

rameters specified in the Technical Data 

Sheets and Safety Data Sheets applicable to 

the respective product - if available - shall be 

contractual requirements for the goods. The 

Technical Data Sheets and Safety Data 

Sheets are available for download on the 

website www.betek.de  or can be requested 

from us free of charge. 

3.4 Our products comply with the generally ac-

cepted rules of technology as well as those 

standards, directives, official and statutory 

regulations which are specified for the re-

spective product in accordance with para. 

3.3. We do not accept any further require-

ments of the customer. 
 

4 Supply of the Customer 

4.1 Insofar as the customer provides items for 
the production of the goods (“Supply”), he 
must deliver these to us on the agreed date 
or with the agreed lead time. If the goods 
cannot be produced or cannot be produced 
completely due to the absence of the Supply, 
the delivery date shall be extended or post-
poned in accordance with para. 5.1.  

4.2 The customer must deliver the Supplies in 
the agreed quality to the agreed location. De-
livery shall be made DDP (Incoterms 2020). 
The quantity of the Supply determined by us 
upon receipt shall be decisive.  

4.3 If the customer delivers Supplies to us in ex-
cess of his binding orders or before the 
agreed delivery date, we shall be entitled to 
demand reimbursement of the expenses in-
curred for this (e.g. storage costs). For this 
purpose, we may demand at least the actual 
storage costs or, in the case of storage on 
our own premises, storage costs customary 
locally. 

4.4 It is customary in the industry that rejects (e.g. 
loss of or damage to materials provided) of 
up to 3% compared to the delivered quantity 
occur during further processing of the Supply 
provided. In this respect, the customer shall 

not be entitled to any claims for material de-
fects or compensation. 

4.5 The customer shall ensure that the agreed 
Supply is suitable for the production of the 
goods and corresponds to the agreed quality. 
Insofar as the quality of the Supply does not 
correspond to the agreement and, thus, 
causes a non-conformity of the goods with 
the specification, there is no defect of the 
goods. 

4.6 Through the processing of the Supply during 
the production of the goods, the ownership 
of the provision is transferred to us. 

 

5 Delivery Time, Reservation of Self-Deliv-

ery in Time, Compensation for Damages 

due to Delay in Performance 

5.1 Delivery periods, times and/or dates (“Deliv-

ery Time”) are expressly stated by us as 

binding in the order confirmation in text form. 

In all other cases, information on the Delivery 

Time is non-binding. 

5.2 If we are unable to meet a binding Delivery 

Time for reasons for which we are not re-

sponsible (non-availability of the perfor-

mance), we shall inform the customer of this 

without delay and, as soon as possible, notify 

the customer of the expected new Delivery 

Time. If performance is also not available at 

the new Delivery Time for reasons for which 

we are not responsible, we shall be entitled 

to withdraw from the contract in whole or in 

part; we shall refund any consideration al-

ready paid by the customer without undue 

delay (unverzüglich). The following in partic-

ular shall be deemed to be cases of non-

availability of the service in this sense: 

5.2.1 delayed self-delivery if we have con-

cluded a congruent covering transaction, 

neither we nor our supplier are at fault, or 

we are not obliged to procure in the indi-

vidual case, 

5.2.2 Force Majeure (section 7) as well as offi-

cial administrative orders based thereon, 

5.2.3 viruses and other attacks by third parties 

on our IT system, insofar as these oc-

curred despite compliance with the usual 

care for appropriate protective measures. 

http://www.betek.de/


 
 
 

 

5.3 Where the non-availability of the perfor-

mance is due to Sanctions or Export Con-

trols in accordance with para. 21.1, or to ap-

plications or enquiries in accordance with 

para. 21.5, the provisions of section 21 shall 

apply exclusively. 

5.4 Delivery Times shall not commence before - 

or shall be postponed in the event of delayed 

- provision of the documents and releases to 

be procured by the customer and the com-

plete clarification of all details of the desired 

performance and all technical questions by 

the customer as well as compliance with the 

agreed terms (e.g. advance payment).  

5.5 Default of delivery requires a reminder in at 

least text form with a reasonable deadline 

set by the customer. 

5.6 If we are in default with the delivery as a re-

sult of simple negligence, the customer shall 

prove any damage, whereby the liability for 

damages due to the delay in delivery shall be 

limited to 0.5% of the price of the delayed de-

livery items net for each full week of the de-

lay, but not more than 5% of the price of the 

delayed delivery items net. If the customer 

claims damages instead of delivery in the 

aforementioned cases, this claim for dam-

ages shall be limited to 10% of the net price 

of the delayed delivery items. The limitations 

of liability according to the above sentences 

1 and 2 do not apply in the event of a delay 

due to intent or gross negligence, nor in the 

event of injury to life, limb or health, nor in 

the event of a transaction for delivery by a 

fixed date, i.e. in the event of a transaction in 

which the contract is to stand or fall with the 

observance of the fixed time of performance.  

5.7 In all other respects, the statutory rights of 

the contracting parties shall remain unaf-

fected, in particular in the event of an exclu-

sion of the obligation to perform (e.g. due to 

impossibility or unreasonableness of perfor-

mance and/or subsequent performance). 
 

6 Partial Deliveries 

6.1 We are entitled to partial delivery and partial 

performance insofar as the customer has an 

objective interest in the partial delivery and 

the customer does not incur any significant 

additional expense as a result. Partial deliv-

eries are independently billable. 

6.2 In the event of partial default or partial impos-

sibility, the customer may only withdraw from 

the entire contract or claim damages for non-

performance of the entire obligation if he has 

no interest in the partial performance of the 

contract.  

6.3 In all other respects, the provisions of section 

5 above shall apply to partial default accord-

ingly. 

7 Force Majeure 

7.1 “Force Majeure” means the occurrence of an 

event or circumstance that prevents us from 

performing a contractual obligation if and to 

the extent that we prove (a) that such imped-

iment is beyond our reasonable control and 

(b) that the effects of the impediment could 

not reasonably have been avoided or over-

come by us. Impediments within the mean-

ing of lit. (a) include, but are not limited to, 

wars, civil wars, insurrections, acts of terror-

ism, piracy, currency and trade restrictions, 

Sanctions and Export Control, official 

measures and orders, expropriations, supply 

bottlenecks and shortages of materials, in 

particular shortages of energy or raw materi-

als, epidemics, pandemics, natural disasters, 

fires and official orders based thereon, un-

less the customer proves otherwise. 

7.2 Insofar as para. 7.1 is fulfilled, we shall be 

released from the contractual obligation and 

from any liability for its breach from the time 

at which the impediment causes the inability 

to perform and to the extent that the impedi-

ment prevents performance, provided that 

we notify the customer thereof without delay. 

If the notification is not made immediately, 

the exemption shall only take effect from the 

time when the notification is received by the 

customer. The customer may suspend the 

performance of its obligations, if any, from 

the date of the notification. 



 
 
 

 

7.3 If the effect of the impediment or event 

claimed is temporary, para. 7.2 shall only ap-

ply as long as the asserted obstacle prevents 

the fulfilment of our contractual obligation. 

We will notify the customer as soon as the 

obstacle in question no longer exists.  

7.4 We are obliged to remedy the Force Majeure 

as far as possible and to limit its effects as 

much as possible. 

7.5 Notwithstanding the foregoing, but subject to 

the special provisions on Sanctions and Ex-

port Controls set out in section 21, we shall 

be entitled to withdraw from the contract in 

whole or in part if the Force Majeure lasts for 

more than 4 weeks from the agreed delivery 

date; we shall refund any consideration al-

ready paid by the customer without undue 

delay. 
 

8 Transfer of Risk, Transport, Pallets, 

Packaging 

8.1 In principle, the agreed Incoterms clause 

shall apply to the transfer of risk and 

transport. A reference to Incoterms always 

refers to Incoterms 2020, unless otherwise 

agreed individually. 

8.2 Unless otherwise agreed, we always deliver 

FCA (Incoterms 2020) from the place of de-

livery specified in the order confirmation. 

8.3 Pallets shall be invoiced on delivery in ac-

cordance with the price list valid at the time, 

unless the parties have agreed otherwise. 

8.4 We comply with the applicable statutory reg-

ulations regarding the return of sales pack-

aging. 
 

9 Cooperation Obligations of the Cus-

tomer, Default of Acceptance 

9.1 If the customer is in default of acceptance 

(Annahmeverzug), fails to cooperate or if de-

livery is delayed for other reasons for which 

the customer is responsible, in particular at 

the customer’s request, the risk shall pass to 

the customer from the date of notification of 

readiness for dispatch; however, we shall be 

obliged to arrange insurance at the cus-

tomer’s request and expense. The cus-

tomer’s payment obligations remain unaf-

fected by this. 

9.2 If para. 9.1 applies, we are also entitled to 

demand compensation for the resulting dam-

age including additional expenses (e.g. stor-

age costs). For this purpose, we may de-

mand at least the actual storage costs or, in 

the case of storage on our own premises, 

storage costs customary locally, beginning 

with the delivery deadline or – in the absence 

of a delivery deadline – with the notification 

that the goods are ready for dispatch. 
 

10 Prices and Payment 

10.1 Prices are subject to VAT at the respective 

statutory rate. 

10.2 Invoices are due for payment immediately. 

Insofar as we grant deviating terms of pay-

ment, these shall not apply generally, but 

only to the transaction referred to. The cal-

endar determination of a payment deadline 

shall constitute a date giving rise to default. 

10.3 After the due date, statutory interest on ar-

rears shall be paid until the occurrence of the 

default. In all other respects, we shall be en-

titled to the statutory rights in the event of de-

fault in payment without restriction. 

10.4 Even within the framework of an ongoing 

business relationship, we are entitled at any 

time, after notifying the customer accordingly, 

to make further deliveries in whole or in part 

only against advance payment. 

10.5 The customer shall immediately check all in-

voices for correctness and completeness. 

Objections to an invoice must be raised in 

text form within one month of receipt. Failure 

to raise objections in due time shall be 

deemed to constitute approval of the invoice. 

10.6 The customer shall only be entitled to set-off 

rights if his counterclaims are based on the 

same contractual relationship, have been le-

gally established, are undisputed or have 

been recognised by us. 

10.7 The customer is only entitled to exercise a 

right of retention insofar as his counterclaim 

is based on the same contractual relation-

ship. 



 
 
 

 

10.8 If the customer agrees with us on payment 

by SEPA corporate direct debit, he under-

takes to provide us with the current SEPA 

forms completed and signed. Collection shall 

take place on the date stated on the invoice 

for this purpose. The parties agree that this 

notification of the date on the invoice shall 

suffice as notification of the planned debit 

(prenotification). The customer is obliged to 

ensure that there are sufficient funds in the 

designated account. 
 

11 Retention of Title, Extended Retention of 

Title 

11.1 We retain title to the goods until all claims - 

including future claims - (including all ancil-

lary claims such as interest) arising from the 

business relationship with the customer have 

been settled in full (“Reserved Goods”). 

11.2 In the event that advance payment has been 

agreed, ownership shall already pass to the 

customer in full upon delivery. 

11.3 The customer is obliged to treat the Re-

served Goods with care, in particular to in-

sure them adequately at replacement value 

against property insurance risks, in particular 

fire, storm, hail and burglary damage, at his 

own expense. 

11.4 The customer is entitled to resell or further 

process, including mixing and blending, the 

Reserved Goods in the ordinary course of 

business. 

11.5 The customer already now assigns to us the 

purchase price, remuneration for work or 

other claims arising from the resale or further 

processing or for any other legal reason (e.g. 

in the case of processing in a factory, in the 

event of an insurance claim or in the case of 

unlawful acts) with regard to the Reserved 

Goods, including the recognised balance 

from a current account agreement in the 

amount of the invoice value of the Reserved 

Goods; we accept the assignment. The as-

signment of claims in accordance with sen-

tence 1 serves to secure all claims - includ-

ing future claims - arising from the business 

relationship with the customer. 

11.6 The customer is revocably entitled to collect 

the assigned claims on our behalf in his own 

name. This collection authorisation can only 

be revoked if the customer does not properly 

fulfil his payment obligations. At our request, 

the customer shall in such a case provide the 

information on the assigned claims required 

for collection and make the relevant docu-

ments available. 

11.7 In the event of seizure, confiscation, damage 

and/or loss of the Reserved Goods, the cus-

tomer must inform us immediately; a breach 

of this obligation gives us the right to with-

draw from the contract. The customer shall 

bear all costs which had to be incurred, in 

particular within the framework of a third-

party action, for the successful lifting of a sei-

zure and, if applicable, for a successful re-

covery of the Reserved Goods, insofar as 

they cannot be collected from third parties. 

11.8 The right to resell or process the Reserved 

Goods and to collect the assigned claims 

shall expire if the customer suspends pay-

ments, files an application to open insol-

vency proceedings against the customer’s 

assets or if the goods subject to retention of 

title are seized. Payments received thereaf-

ter for assigned claims shall be immediately 

accumulated in a special account. 

11.9 We undertake to release the securities to 

which we are entitled at the customer’s re-

quest insofar as the realisable value of the 

securities exceeds the claims to be secured 

by more than 10% not only temporarily. The 

aforementioned cover limit of 110% shall be 

increased by the amount of value added tax 

to the extent that we are charged with value 

added tax upon the realisation of the collat-

eral which arises as a result of a delivery by 

the customer to us subject to value added 

tax. The customer is also entitled to demand 

the release of securities if the estimated 

value of the Reserved Goods is more than  

150% of the claims to be secured. The se-

lection of the securities to be released shall 

be incumbent upon us. 



 
 
 

 

11.10 If we have effectively withdrawn from the 

contract, we shall be entitled to take back the 

Reserved Goods if the taking back has been 

threatened with a reasonable period of time. 

The costs arising from the exercise of the 

right to take back, in particular for transport, 

shall be borne by the customer. We shall be 

entitled to realise the Reserved Goods taken 

back and to satisfy ourselves from the pro-

ceeds thereof, provided that the realisation 

has been threatened beforehand with a rea-

sonable period of notice. Should the pro-

ceeds exceed the outstanding claims from 

the contractual relationship, this surplus shall 

be surrendered to the customer. 

11.11 Insofar as we agree a deferral with the cus-

tomer or deliver to him despite knowledge of 

payment difficulties, we waive the extended 

and prolonged retention of title and deliver 

under simple retention of title. 
 

12 Security for the Purchase Price in For-

eign Business 

12.1 If an extended or expanded retention of title 

pursuant to para. 11.4 to 11.6 is not effective 

under the law of the place where the Re-

served Goods are located, the customer 

shall not be entitled to resell the Reserved 

Goods unless it grants us another corre-

sponding means of security and performs 

the acts required for this purpose.  

12.2 If a retention of title is not effective at all un-

der the applicable law, the parties will effec-

tively agree on a functionally equivalent 

means of security. 
 

13 Notification of Defects, Rights in the 

Event of Defects 

13.1 The statutory provisions shall apply to the 

customer’s rights in the event of defects of 

the goods and defects of title, unless other-

wise stipulated below. 

13.2 In the case of supplier recourse in the supply 

chain with final delivery of the goods to a 

consumer, the mandatory statutory provi-

sions shall always apply, but only insofar as 

the customer has not made any agreements 

with his customer that go beyond the statu-

tory claims for defects. Such claims are ex-

cluded if the defective goods have been fur-

ther processed into a new movable item by 

the customer or another entrepreneur, e.g. 

by incorporation into another product. 

13.3 The customer’s claims for defects presup-

pose that he has fulfilled his statutory obliga-

tions to inspect and give notice of defects. In 

any case, obvious defects must be reported 

in text form (e.g. in writing or by e-mail) within 

5 working days (Saturday is not a working 

day) from delivery and defects not recog-

nisable during the inspection within the same 

period from discovery. If the customer fails to 

properly inspect the goods and/or notify us of 

defects, our liability for the defect that was 

not notified or not notified in time or not noti-

fied properly shall be excluded in accord-

ance with the statutory provisions. 

13.4 There is no liability for defects in particular in 

the following cases: 

− unsuitable or improper use, 

− faulty installation or commissioning by the 
customer or third parties, 

− natural wear and tear, 

− incorrect or negligent handling, 

− improper maintenance, 

− use of unsuitable equipment and/or 

− chemical, electrochemical or electrical in-
fluences, 

unless they are caused by us. 

13.5 If the delivered item is defective, we may ini-

tially choose whether to provide subsequent 

performance by remedying the defect (repair) 

or by delivering an item free of defects (re-

placement). The right to refuse subsequent 

performance under the statutory conditions 

remains unaffected. 

13.6 We are entitled to make the subsequent per-

formance dependent on the customer paying 

the due purchase price, however, the cus-

tomer may exercise his right of retention in 

respect of a proportionate part of the pur-

chase price in relation to the defect. 



 
 
 

 

13.7 The customer shall give us the time and op-

portunity required for the subsequent perfor-

mance, in particular to hand over the re-

jected goods for inspection purposes or to 

make the processed or installed goods ac-

cessible for this purpose. In the event of re-

placement, the customer shall return the de-

fective item to us in accordance with the stat-

utory provisions. 

13.8 We shall bear the expenses necessary for 

the purpose of inspection and subsequent 

performance, in particular transport, travel, 

labour and material costs, if there is actually 

a defect. Otherwise, we may demand reim-

bursement from the customer of the costs in-

curred as a result of the unjustified request 

for rectification of the defect (in particular in-

spection and transport costs), unless the 

lack of defectiveness was not recognisable 

to the customer. 

13.9 If the supplementary performance has failed 

or a reasonable deadline to be set by the 

customer for the supplementary perfor-

mance has expired unsuccessfully or is dis-

pensable according to the statutory provi-

sions, the customer may withdraw from the 

purchase contract or reduce the purchase 

price. In the case of an insignificant defect, 

however, there is no right of withdrawal. 

13.10 Claims of the customer for damages or reim-

bursement of futile expenses shall also exist 

in the case of defects only in accordance 

with section 16 and are otherwise excluded. 
 

14 Third-Party Intellectual Property Rights 

14.1 In the case of delivery of goods which we 

manufacture according to drawings, models 

or other specifications of the customer, we 

shall not be liable for the infringement of a 

third party’s intellectual property rights. The 

customer shall indemnify us against claims 

of such third parties. Insofar as we make 

changes to the aforementioned documents 

without special instructions from the cus-

tomer, we shall only be liable for the changes 

made by us in accordance with para. 14.2. 

14.2 We warrant (gewährleisten) that our goods 

do not infringe on any third-party intellectual 

property rights in Germany. In the event of 

the infringement of third-party intellectual 

property rights, we shall only be liable in ac-

cordance with the statutory provisions and 

only in accordance with section 16. In any 

case we shall not compensate the customer 

for lost profit due to infringement of third-

party property rights. 
 

15 IP and IT Protection 

15.1 We are certified in accordance with ISO 

27001 and in this respect protect the data 

processed by us to an extent corresponding 

to the due diligence of a prudent business-

man. Liability for IT breach shall only be con-

sidered if the customer proves that we have 

culpably breached our duties of care. We re-

ject any further requirements regarding IT 

security in the customer’s General Terms 

and Conditions. 

15.2 The illustrations, description, price lists, sam-

ples, drafts or drawings (“Information”) pro-

vided by us to the customer may neither be 

copied nor made accessible to third parties 

in any other way. The customer may not use 

the Information to manufacture items himself 

or have them manufactured by third parties 

without express agreement with us. The cus-

tomer shall protect the Information from un-

authorised access by third parties by protect-

ing its IT infrastructure in accordance with 

the due care of a prudent businessman. 

15.3 The above para. 15.2 shall not apply to any 

information which can be proven to be gen-

erally known or published at the time of dis-

closure, to be part of general expert 

knowledge, to be the general state of the art 

or to be already individually known to the 

customer; the customer shall inform us of 

such prior individual knowledge in text form 

without undue delay. 



 
 
 

 

15.4 The obligations pursuant to para. 15.2 shall 

cease to apply insofar as and as soon as, af-

ter the time of disclosure, the Information be-

comes public without a violation of para. 15.2 

by the customer, the Information is made 

known to the customer individually by third 

parties without these third parties breaching 

a confidentiality obligation with regard to the 

Information, the customer perceives or de-

velops the Information by itself inde-

pendently of the Information, we disclose the 

Information to the public in text form, or the 

customer must disclose the Information in 

accordance with mandatory statutory provi-

sions. In the latter case, the customer shall 

inform us of the disclosure obligation without 

undue delay. 

15.5 A culpable breach of the above obligations 

obliges the customer to pay a reasonable 

contractual penalty of up to EUR 50,000.00 

for each breach of obligation, waiving the 

plea of continuation of the breach. The exact 

amount shall be determined by us in each in-

dividual case at our reasonable discretion 

(billiges Ermessen) and may be reviewed by 

the competent court in the event of a dispute. 

This agreement shall not affect the right to 

assert a higher damage claim against the 

customer; the contractual penalty shall be 

offset against the damage to this extent. 
 

16 Limitation of Liability 

16.1 Insofar as nothing to the contrary arises from 

these General Terms and Conditions of Sale 

and Performance, including the following 

provisions, we shall be liable in accordance 

with the statutory provisions in the event of a 

breach of contractual and non-contractual 

obligations. 

16.2 We shall be liable for damages - irrespective 

of the legal grounds - within the framework of 

fault-based liability without limitation in the 

event of intent and gross negligence as well 

as in the event of mandatory statutory liability 

irrespective of fault, in particular in accord-

ance with the Product Liability Act and in the 

event of guarantee liability. 

16.3 In the event of simple negligence, we shall 

only be liable, subject to a milder standard of 

liability in accordance with statutory provi-

sions (e.g. for care in own affairs),  

16.3.1 for damages arising from injury to life, limb 

or health without limitation, 

16.3.2 for damages arising from the not insignifi-

cant breach of a material contractual obli-

gation (an obligation the fulfilment of 

which is a prerequisite for the proper per-

formance of the contract and the ob-

servance of which the contractual partner 

regularly relies on and may rely on); in this 

case, however, our liability shall be limited 

to compensation for the foreseeable, typ-

ically occurring damage. In any case we 

shall not compensate for lost profit, loss of 

production, downtime costs and other in-

direct damages.  

16.4 Insofar as we are liable pursuant to para. 

16.3.2 our liability for damages is limited to 

the amount covered by our insurance in the 

amount of EUR 5 millions. In the event that, 

from the customer’s point of view, a higher 

damage is to be expected, we can take out 

higher insurance cover at the customer’s re-

quest and expense. 

16.5 The provisions resulting from para. 16.3.2 

shall also apply in the event of breaches of 

duty by or in favour of persons for whose 

fault we are responsible in accordance with 

statutory provisions. 

16.6 The limitation of liability in the event of delays 

in delivery pursuant to para. 5.6 remains un-

affected by this. 
 

17 Customer’s Rights of Withdrawal and 

Termination Outside Warranty for De-

fects, Assignment 

17.1 The customer may only withdraw from or ter-

minate the contract due to a breach of duty 

that does not consist of a defect if we culpa-

bly violated a contractual duty. 

17.2 A free right of termination of the customer (in 

particular according to § 648 BGB) is ex-

cluded. In all other respects, the statutory re-

quirements and legal consequences shall 

apply. 



 
 
 

 

17.3 The customer is not entitled to assign claims 

against us, in particular claims for damages. 
 

18 Statute of Limitation 

18.1 In the case of supplier recourse in the supply 

chain of a consumer goods purchase, in the 

case of statutory strict liability, in particular 

under the Product Liability Act and in the 

case of guarantee liability, the statutory limi-

tation period shall apply. 

18.2 In the case of damages arising from injury to 

life, limb or health based on a negligent 

breach of duty by us or an intentional or neg-

ligent breach of duty by our legal representa-

tive or vicarious agent, in the case of other 

damages, which are based on an intentional 

or grossly negligent breach of duty by us or 

on an intentional or grossly negligent breach 

of duty by our legal representative or vicari-

ous agent, as well as in the case of damages 

which are based on an intentional or negli-

gent breach of material contractual obliga-

tions under the respective contract by us or 

our legal representative or vicarious agent, 

the statutory warranty period shall also apply. 

18.3 In all other cases, the limitation period for li-

ability for material defects shall be one year 

from transfer of risk.  

18.4 Subject to the foregoing paras. 18.1 and 18.2 

claims for damages in tort shall become stat-

ute-barred after one year from the date of 

knowledge or grossly negligent ignorance of 

the circumstances giving rise to the claim 

and of the person liable to pay compensation. 
 

19 Deterioration of Assets and Creditworthi-

ness 

19.1 If the customer’s assets deteriorate after the 

conclusion of the contract, we shall be enti-

tled to perform outstanding deliveries and 

services only against provision of security. If 

the customer is not able to provide the re-

quired security within a reasonable period of 

time, we shall be entitled to withdraw from 

the contract.  

19.2 The same shall apply if facts become known 

to us after conclusion of the contract which 

give rise to justified doubts about the sol-

vency or creditworthiness of the customer, 

unless the customer can prove that these 

facts were already known to us at the time of 

conclusion of the contract or should have 

been known to us if the necessary care had 

been exercised. 

19.3 In the aforementioned cases, we shall be en-

titled to initially credit payments of the cus-

tomer against the most recent claims, de-

spite payment instructions to the contrary, 

and waive the extended and/or prolonged re-

tention of title with crediting in the case of the 

associated goods subject to retention of title. 

We will inform the customer of this and bear 

the interest disadvantage. 

19.4 Furthermore, we are entitled in the above 

cases to prohibit the further processing and 

resale of the Reserved Goods (section 11) 

and to revoke the collection authorisation in 

accordance with para. 11.6. 
 

20 Compliance 

20.1 We have committed ourselves to a Code of 

Conduct, the current version of which can be 

found in the download area of our homepage 

https://www.simon.group/ or requested from 

us free of charge. We will comply with the re-

quirements of any supplier code of the cus-

tomer to the extent that it is consistent with 

our Code of Conduct.  

20.2 We observe the applicable human rights and 

environmental requirements of the Supply 

Chain Act (LkSG). However, this does not 

give rise to any claims against us on the part 

of the customer, nor do we recognise any 

further-reaching claims on the part of the 

customer, in particular in General Terms and 

Conditions of Purchase, unless we have 

signed a corresponding agreement. 
 

21 Sanctions, Export Control, Obligations 

of the Customer 

21.1 All deliveries and services are subject to the 

proviso that there are no impediments to 

their performance arising from applicable 

Sanctions and Export Controls.  



 
 
 

 

21.1.1 “Sanctions” means restrictive measures 

or embargoes that restrict or prohibit free 

trade with certain natural or legal persons, 

organisations, entities (in particular, per-

sonal embargoes) or states, territories (in 

particular country-specific embargoes) 

and which are, in particular, implemented, 

administered and enforced by the Euro-

pean Union (EU), the Member States of 

the EU, the United Kingdom, the United 

Nations Security Council or the United 

States of America, provided that they, or 

compliance with them, do not constitute a 

breach of applicable national law (anti-

blocking regulations). 

21.1.2 “Export Control” covers all applicable 

regulations and government measures 

that monitor and restrict the cross-border 

movement of goods, software and tech-

nology (“Items”) and services, particularly 

by requiring authorisations, permits or li-

cences. 

21.1.3 Sanctions and Export Controls shall apply 

to contracts concluded with the customer 

as currently in force. 

21.2 The customer undertakes that neither the 

customer nor any of the customer’s group 

companies, nor, to the best of the customer’s 

knowledge, any of the customer’s legal rep-

resentatives: (a) is a natural or legal person, 

organisation or entity against which Sanc-

tions have been imposed; (b) is owned or 

controlled by a natural or legal person, or-

ganisation or entity against which Sanctions 

have been imposed. Should this change dur-

ing the performance of the contract, the cus-

tomer is obliged to notify us without undue 

delay. If the customer fails to timely notify us, 

we shall be entitled to withdraw from the con-

tract or terminate it and to halt any deliveries 

or suspend the provision of services; such 

withdrawal/termination shall not entitle the 

customer to make any claims against us. 

21.3 The customer undertakes to recognise and 

comply with the applicable Sanctions, and 

therefore not to sell, export, supply, provide, 

transfer or otherwise make available, either 

directly or indirectly, the Items and/or ser-

vices supplied/provided by us to any natural 

or legal persons, entities, organisations, in-

stitutions or countries, insofar as this would 

contravene applicable Sanctions.   

21.4 The customer shall inform us immediately if 

he becomes aware of, or has reason to sus-

pect, any events or circumstances that could 

result in a breach of Sanctions by us or the 

customer in connection with the contract. If 

the customer fails to inform us without undue 

delay, we shall be entitled to withdraw from 

or terminate the contract and to suspend any 

deliveries or services; such withdrawal/ter-

mination shall not entitle the customer to 

make any claims against us. 

21.5 The customer acknowledges that the supply 

of Items and the provision of services by us 

may be subject to Export Controls and that, 

as a result, the supply or provision of such 

Items or services may require the granting of 

a licence by an export control authority or 

other body. Such licences include, in partic-

ular, export and transfer licences. In this re-

spect, we are also entitled to obtain a “Zero 

Notice” (Nullbescheid) or a “Consignee En-

quiry” (Empfängeranfrage). If, instead of our-

selves, the customer carries out the export 

or transfer of the Items supplied by us, or the 

provision of services received from us, he 

undertakes to obtain the necessary authori-

sations. 

21.5.1 Delays arising from authorisation proce-

dures – including the obtaining of a Zero 

Notice or a Consignee Enquiry from the 

competent export control authority – 

and/or other investigations relating to 

compliance with Sanctions and Export 

Controls, in particular by customs or other 

authorities or by us, shall suspend con-

tractual deadlines and delivery times. We 

shall inform the customer of such delays 

without undue delay. We shall not be lia-

ble for these delays unless they are 

caused by our culpable breach of obliga-

tions towards the customer. 



 
 
 

 

21.5.2 If the performance of the contract is sub-

ject to official authorisation and such au-

thorisation is not granted within 12 

months of submitting the application, we 

and the customer shall be entitled to with-

draw from the contract or to terminate it 

without notice, unless the delay in the 

granting of the official authorisation is at-

tributable to the fact that we or the cus-

tomer, as the party withdrawing from or 

terminating the contract, have breached 

contractual obligations towards the other 

party. The same applies if we have ap-

plied for a Zero Notice. 

21.6 The customer shall not use the Items sup-

plied by us (irrespective of how they are 

made available) or the services provided by 

us (including technical support of any kind) 

for critical use or to put them to a critical end-

use. Critical uses include, in particular, use 

in connection with (i) the development, man-

ufacture and use of NBC weapons, including 

delivery systems, (ii) military purposes, (iii) 

nuclear purposes, (iv) repression and/or the 

violation of human rights, (v) terrorist pur-

poses, (vi) drugs or torture, and (vii) armed 

conflicts. The customer undertakes to im-

pose the same obligation on its customers. 

21.7 The customer undertakes to provide us, 

upon request and without undue delay, with 

complete and truthful information, docu-

ments and declarations that are necessary to 

verify compliance with sanctions and export 

controls, in particular for the application for 

licences, unless they are already in our pos-

session. In particular, the customer under-

takes to provide us with complete and truth-

ful information, documents and declarations 

regarding the (end) user and/or the (end) 

destination and/or the (end) use of the Items 

and services to be supplied - free of charge 

and, where necessary, in the original. This 

particularly includes the issue of an End-

User Certificate (EUC). We shall not be 

obliged to perform unless the requested in-

formation, documents and declarations are 

provided or until such time as they are pro-

vided. 

21.8 Insofar as performance of the contract con-

travenes applicable Sanctions and/or Export 

Control, we are entitled to refuse the contrac-

tual performance in respect of the Items con-

cerned and to withdraw from the contract or 

terminate it without notice. We undertake to 

inform the customer without undue delay of 

the reasons such refusal. Where only part of 

the contractual performance contravenes 

applicable Sanctions and/or Export Control, 

we shall be entitled to withdraw from, or to 

terminate the contract with immediate effect 

in respect of, the entire contract if the cus-

tomer has no interest in partial performance. 

We shall not be liable for any non-perfor-

mance due to applicable Sanctions and/or 

Export Controls, unless this is caused by our 

wilful or grossly negligent breach of obliga-

tions towards the customer. 

21.9 The parties agree that compliance with ap-

plicable Sanctions and/or Export Control is 

an essential condition for the performance of 

the contract. The parties therefore agree that 

any breach of applicable Sanctions and/or 

Export Control in connection with deliveries 

and/or services provided by us shall always 

be regarded as a serious violation of our in-

terests. In the event of breaches of applica-

ble Sanctions and/or Export Control, we shall 

be entitled to terminate the contract without 

notice, and the customer shall be obliged to 

hold harmless and indemnify us against all 

claims for damages arising from a breach of 

applicable Sanctions and/or Export Controls 

by authorities or other third parties, and to re-

imburse us for any other expenses and 

losses incurred in connection with the 

breach, whether tangible or intangible, in 

particular, for fines or penalties, unless the 

customer can prove that they did not (even 

partially) cause the breach and/or the ap-

plicability of a Sanction. The customer’s ob-

ligation under the third sentence of this para. 

21.9 shall not apply insofar as the breach is 

attributable to our culpable breach of obliga-

tions towards the customer. 



 
 
 

 

21.10 In the event of withdrawal from, or termina-

tion of, the contract, the customer shall reim-

burse us for all costs incurred in connection 

with the performance of the contract (in par-

ticular material and production costs), in so 

far as these are attributable to a culpable 

breach of this section 21 by the customer. 
 

22 Place of Performance, Venue and  

Applicable Law 

22.1 The place of performance for deliveries and 

payments is always our registered office. 

22.2 If the customer is a merchant, a legal entity 

under public law or a special fund under pub-

lic law or if the customer or the customer’s 

branch concluding the contract has its regis-

tered office outside the Federal Republic of 

Germany, the exclusive place of jurisdiction 

for all disputes arising from the contractual 

relationship shall be at our registered office. 

The same shall apply if the customer does 

not have a general place of jurisdiction in 

Germany, relocates his registered office, 

place of residence or habitual abode outside 

Germany after conclusion of the contract or 

his registered office, place of residence or 

habitual abode is not known at the time the 

action is brought. However, we are always 

entitled to sue the customer at his general 

place of jurisdiction. 

22.3 The law of the Federal Republic of Germany 

shall apply to the exclusion of the UN Con-

vention on Contracts for the International 

Sale of Goods (CISG). 

22.4 Should any provision of these General 

Terms and Conditions of Sale and Perfor-

mance be or become invalid, this shall not 

affect the validity of the other provisions. 
 


